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Guide to Building Better
Leases By Justin Smith

The landlord is referred to as the “Lessor” and the tenant is referred to as the “Lessee”. Together, 
they are referred to as the “Parties”. 

When creating a lease, make sure to include the full names of both entities. In the past, courts 
have disallowed lawsuits because of inconsistencies between the name(s) on the document and 
the actual names(s) of the Parties. If the Lessee is a corporation, (A Corp), then the state in which 
A Corp. is incorporated should be included (i.e. A Corp, a California corporation). In the event 
that multiple entities are leasing the Premises, then include both names. Sometimes landlords 
will require that both the tenant’s company and the tenant himself be liable under the lease (i.e. 
A Corp, a California corporation and John Smith, Individually). Using the word “individually” can 
prevent any misunderstandings. In this example, John Smith is not seen as the president of the 
company, but rather an individual, so he does not carry personal liability under the Lease and is 
protected by the “umbrella” of their corporation. 

The purpose of naming the Parties is to make sure that the proper individuals or entities are 
identified and responsible for the terms they agree to by virtue of signing the contract. 

The Premises refers to the location of the actual space that will be occupied by the Lessee 
(address, city, state, zip, country). At minimum, this means land, but it can also include other 
infrastructure (i.e. fencing), so in a typical situation the Premises in a Single Tenant lease would 
include the building, walkways, landscaped areas, and parking lot. 

If your lease involves large spaces, unusually shaped properties or where the property is part of 
a larger Project, it may be wise to request a survey of the property to verify property lines, 
easements, setbacks and other physical elements of the property that may impact the Lessee’s 
use. Any new structures or improvements to structures that are not included at the time of signing 
the lease are not part of the Premises. They are considered improvements to the Premises.

The purpose of this section is to identify and describe what is being leased. The description of 
the leased Premises should include an address, description of boundaries, and aerial photo or 
diagram (optional to include building inspection reports, photographs, and baseline conditions). 
In some cases, it is important to point out what is excluded from the leased Premises. Accuracy 
is important here to avoid any confusion as to what the Lessee is actually leasing. 

1.Basic Provisions

1.1 Parties

1.2 Premises
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1.3 Term

The term refers to the period of time starting with the Commencement Date and ending with 
the Expiration date. It does not include any “Early Possession” period.

Other terms included may be:

� Extension – moving the termination date of the current lease, typically for another full term
� Renewal – starting a new lease upon the expiration of the current lease
� Lease-to-own – methods by which a Lessee can purchase the leased property

The purpose of this section is to clearly state the period of time the lease is in effect. If the term 
is too vague (i.e. “one year”), the lease can be deemed unenforceable and merely a “tenancy 
at will” meaning the lease is only valid from month to month, and can be terminated at any 
time by either the tenant or landlord.
 

Early Possession is when the Lessee has the opportunity to occupy the Premises without the 
obligation to pay Base Rent. During this period, all of the other terms and conditions of the Lease 
remain in effect; this may include charges such as Real Property Taxes and insurance. If Early 
Possession is granted to a Lessee, then under normal circumstances, the obligations to begin 
paying Base Rent will start on the Commencement Date set forth in the lease.

Typically, Early Possession arises when a Lessee’s previous lease has expired. Instead of moving 
into a temporary place for a few weeks or months, the Lessee will request to move into their new 
Premises earlier so that they don’t have to move between different spaces during a short
period of time.

1.4 Early Possession

Base Rent refers to the minimum amount of rent that is due each month. Depending on the lease 
provisions, this amount may change over the term of the lease. Most Lessors require the Base 
Rent to be paid on the first of the month, however there are some tenants, government agencies 
for example, that need to have a different day of the month specified. This means that the 
Commencement Date and the date that the obligation to begin paying Base Rent may
be different. 

Base Rent is typically calculated according to the amount of square feet you are renting. It’s 
crucial to any lease negotiation, and it’s important to review with your broker and lawyer. Since 
the base is designed to favor landlords and protect them from excessive annual increases in 
operating expenses, when overlooked, it can cause considerable harm to a tenant’s bottom line. 
Fortunately, with a little extra preparation and education, a tenant can protect themselves against 
unexpected increases in their rent. 

1.5 Base Rent and other Monies Paid Upon Execution
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This section refers to the money due to the Lessor upon execution of the lease. 

Note that the Security Deposit falls under this section. Often times, the Security Deposit is equal 
to the last month of Base Rent. Sometimes the Lessee neglects to pay the last month’s Rent 
because they have the impression that he or she has prepaid the first and last month’s Rent. This 
leaves the Lessor without a Security Deposit at the end of the Lease. In other words, there is no 
money that can be used to repair any damages to the Premises. One way to avoid this is to insert 
an amount for the Security Deposit which is slightly higher than the Rent payable for the last 
month of the Term. Keep in mind that the Security Deposit can be used for securing payments 
due under the Lease, but it can also be used to cover costs for repairs and/or maintenance 
required as a result of the Lessee’s tenancy, so it’s important to have at the beginning.

Agreed Use refers to the purpose for which the Lessee intends to use the space. In this section, 
the Lessor is not justifying that the Agreed Use is legal, but rather that they are okay with the 
specific purpose. A potential Lessee has the responsibility of determining whether or not its 
intended use is legal. 

The descriptions for intended use may be generic or specific. This is important because it will 
affect the Lessee’s ability to sublet the Premises. If the description is very specific, the Lessor can 
make the argument that only a subtenant with the exact same use will be approved for a 
sublease. Typically Lessees will be as generic as possible and Lessors will be as specific
as possible. 

1.6 Base Rent and Other Monies Paid Upon Execution

1.7 Agreed Use

The Guarantor is responsible for guaranteeing the Lessee’s performance and accepts all of the 
liabilities included in the Lease. The Lessee is not the same as a Guarantor. A guarantor must be 
a third party, for example, the owner of a corporation. They must also sign a separate agreement 
in addition to having their name filled in on the blank on the Lease. 

Guarantors are essentially a safety net; in the event that the Lessee does not pay Rent, the 
landlord can go after the Guarantor personally for payment. Guarantors are very common when 
businesses are in the startup phase and have weak financials.

1.8 Guarantor
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Letting refers to renting out the Premises to the tenant. 

Commercial rents are quoted on a per foot basis. This allows lease rates to be compared on an 
“apples to apples” scale because every property is different. It’s important to keep in mind that 
the concept of “actual” square footage is a little indefinite; different standards for measuring 
buildings will produce different results. In other words, the square footage of a building that is 
quoted by an owner or broker may not be the “actual” square footage of the building. 
Furthermore, it’s not uncommon for the square footage on the floor plans to be different than the 
actual square footage of a building. 

Therefore, this section of the Lease focuses on the idea that the Base Rent is not to be considered 
the result of a square footage/rent per square foot calculation and that the Base Rent will not be 
increased or decreased should the Lessee discover that the actual size of the building is different 
from the estimate. 

It is the Landlord’s statutory duty to maintain the rented Premises in a habitable condition at all 
time. Similarly, it is the Tenant’s statutory duty to refrain from damaging the Premises throughout 
their occupancy. To avoid dispute over who is responsible for any damage to the Premises, the 
Tenant and the Landlord complete a Condition of Premises. 

In the Condition, the Tenant agrees that beginning with the Commencement Date or the Early 
Possession Date (whichever comes first) that the Premises are in fact in livable condition and that 
in the event that there are any defective or dangerous conditions, they will notify the Landlord 
immediately. The Condition includes a warranty, so it’s imperative that the Lessee carries out their 
due diligence on the Premises in a timely manner if they want the Lessor to fix an issue; otherwise 
the Tenant may face high economic impact. One thing to note is that the length of the warranty 
is arbitrary, so the Landlord and the Tenant can increase or decrease the warranty period based 
on how they see fit.

2. Premises

2.1 Letting

2.2 Condition
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The term refers to the period of time starting with the Commencement Date and ending with the 
Expiration date. It does not include any “Early Possession” period.

Other terms included may be:
� Extension – moving the termination date of the current lease, typically for another full term
� Renewal – starting a new lease upon the expiration of the current lease
� Lease-to-own – methods by which a Lessee can purchase the leased property

The purpose of this section is to clearly state the period of time the lease is in effect. If the term 
is too vague (i.e. “one year”), the lease can be deemed unenforceable and merely a “tenancy at 
will” meaning the lease is only valid from month to month, and can be terminated at any time by 
either the tenant or landlord.

Early Possession is when the Lessee has the opportunity to occupy the Premises without the 
obligation to pay Base Rent. During this period, all of the other terms and conditions of the Lease 
remain in effect; this may include charges such as Real Property Taxes and insurance. If Early 
Possession is granted to a Lessee, then under normal circumstances, the obligations to begin 
paying Base Rent will start on the Commencement Date set forth in the lease.

Typically, Early Possession arises when a Lessee’s previous lease has expired. Instead of moving 
into a temporary place for a few weeks or months, the Lessee will request to move into their new 
Premises earlier so that they don’t have to move between different spaces during a short period 
of time.

3. Term

3.2 Early possession

Delay in Possession refers to the rights and duties of the Parties if the leased property is not delivered 
to the Tenant on the Commencement Date of the lease. This term protects the Landlord from being 
held responsible for a delay.

There are various reasons for a delay. One reason could be related to a legal dispute between a 
Tenant and Landlord. In some instances, a struggling tenant will stop paying rent in the months before 
their lease ends and then file bankruptcy in the final days of the lease which protects the Tenant for 
months while filing makes its way through the courts. Another reason could be related to an incoming 
Tenant’s request for improvements. If the existing Tenant takes longer to leave, it delays the Landlord’s 
ability to start making improvements for the new Tenant. Sometimes the delay is related to the 
construction itself. Construction requires permits, drawings, bidding, etc. which will often delay the 
ability of the Lessee to obtain possession. It’s important to note that failure to provide possession by 
the Commencement Date does not necessarily invalidate the Lease.

3.3 Delay in Possession

3.1 Term
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Many tenants put obtaining insurance low on the list of priorities when moving into a new 
building. The Lessee Compliance ensures that tenants are in fact covered by insurance. The 
Lessor can withhold possession of the Premises until such evidence is shown, so it’s important 
that Lessee’s are aware of this clause prior to the Commencement Date so that they can move in 
on time. 

Rent refers to all monetary obligations (except the Security Deposit)  that a Tenant pays to a 
Landlord for the occupancy and use of the Premises. The Security Deposit is exempted in order 
to avoid it being deemed income and thus taxable to the Lessor.

The purpose of this section is to clearly state the consideration and how it may be adjusted 
during the term. 

4.1 Rent Defined

Payment refers to the dollar amount provided by the Tenant on a regular basis to the Landlord of the 
property for a specific period of time in exchange for the use of the Premises. 

There are two common misconceptions regarding payments under the Lease. First, many Lessees 
assume that they will receive monthly invoices for Rent. While many landlords provide invoices as a 
courtesy to their tenants, the Lessor is not obligated to provide invoices. Second, many Lessees think 
that their most recent payment will be applied to the Base Rent due for the current month, but the 
Lease specifies how money is allocated. For example, a Lessee may submit a check and designate 
which month the rent is for (i.e. “July Rent”). If the Lessee has outstanding charges, then the money 
from the “July Rent” check will go towards the charges first, and then towards the rent. This can be 
confusing when the Lessee receives a late charge notice regard July rent. 

Things to note in this section:
� Base Rent is payable in U.S. dollars on the day of the month set in Paragraph 1.5
� All monetary amounts are to be rounded to the nearest dollar
� Inaccurate invoices from the Lessor shall not supersede actual amounts due under the Lease
� Prorations are based upon the actual number of days in the month in which the proration is to occur
� Rent is to be paid to the Lessor or Lessor’s designee
� The acceptance by the Lessor of amounts that are less than what is actually due does not constitute
   a waiver of the Lessor’s right to collect the remaining monies due
� There is a $25 charge for any NSF/dishonored checks and the Lessor may thereafter require that all
   future payments be made by cashier’s check
� Payments will be applied first o accrued late charges and attorney’s fees, second to accrued interest,
  then to Base Rent, Insurance and Real Property Taxes and then any remaining monies to other
   outstanding charges
 

4.2 Payment

3.4 Lessee Compliance

4. Rent
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Association Fees are used to maintain common areas of the Premises. 

The purpose of Association Fees is to require tenants to help cover the Landlord’s direct 
expenses for “common areas”. Common areas can include both internal (hallways, elevators, 
lobbies, public bathrooms, etc.) and external expenses (parking lots, landscaping, etc.).

Not all Landlords will require tenants to help with expenses like parking lot maintenance, 
structural repairs, and roofing. In order to better understand their total monthly leasing costs, the 
Lessee should request a copy of the most recent invoice for the association fees from the Lessor.

4.3 Association Fees

The Security Deposit refers to the amount of money the landlord holds on behalf of the Tenant 
to protect himself from unpaid rent or damage to the Premises. All security deposits are 
refundable. The landlord should inform the tenant in advance about the conditions under which 
he or she will refund the deposit.

� The Lessee is required to deposit with the Lessor a Security Deposit upon execution
    of the Lease
� During the Term to Rent the Lessor can apply the Security Deposit to outstanding rent, to the
   cost of repairing damage to the Premises caused by the Lessee, or to any other obligation of
   the Lessee
� If the Security Deposit is reduced as a result of the offsets mentioned above, then the Lessee is
   required to restore the original amount of the Security Deposit
� In the event of an increase in Base Rent, the required Security Deposit is increased by the
   same percentage
� In the event of a change of use, sublease or assignment, the Lessor, in his reasonable judgment,
   can increase the Security Deposit to account for any additional wear and tear
� If in the Lessor’s reasonable judgment the financial condition of the Lease is reduced after a
 change in control of the Lessee, then the Lessor can increase the Security Deposit to a
   commercially reasonable level
� The Lessor is not required to keep the Security Deposit separate from his other accounts
� Within 90 days after the expiration of the Term, the Lessor shall return any unused portion
   of the Security Deposit to the Lessee
� The Security Deposit does not bear interest

5. Security Deposit
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6. Use

Use refers to the purpose for which the Lessee intends to use the space. In this section, the Lessor 
is not justifying that the Agreed Use is legal, but rather that they are okay with the specific 
purpose. A potential Lessee has the responsibility of determining whether or not its intended use 
is legal. 

The descriptions for intended use may be generic or specific. This is important because it will 
affect the Lessee’s ability to sublet the Premises. If the description is very specific, the Lessor can 
make the argument that only a subtenant with the exact same use will be approved for a 
sublease. Typically, Lessees will be as generic as possible and Lessors will be as specific
as possible. 

Hazardous substances are defined as any substance that 1) is potentially injurious to the public or 
environment, 2) regulated by any governmental agency, and/or 3) creates a liability to the Lessor 
from third parties or governmental agencies. Some examples of Hazardous Substances include 
hydrocarbons, petroleum, gasoline, and/or crude oil. Many government agencies such as EPA, 
AQMD, Water Quality Control Board, and Fire Departments require registration to use 
Hazardous Substances and monitor them on an ongoing basis. It’s important to ensure that the 
use, storage, and transportation is also frequently inspected. 

Within this section is a term, Reportable Use, which is the Lessee’s use of any of the described 
substances. The clause prohibits the Lessee from 1) installing above/below ground storage tanks 
and 2) generating, possessing, using, transporting, or disposing of most Hazardous Substances 
without the Lessor’s prior consent. Because of the high liability, the Lessor is allowed to increase 
the Security Deposit as a condition to approving a Reportable Use. 
Hazardous Substances pose an extremely high level or risk and therefore is often considered a 
sensitive issue regarding ownership, management, and occupancy of non-residential property. 
The potential liability related to the presence or suspected presence of Hazardous Substances in 
and around a property can be shocking. In some cases, the costs associated with Hazardous 
Substances are more than the property itself. Furthermore, there is the potential for third party 
liabilities (adjacent/downstream property owners, employees, contractors) not only increases the 
risk, but can take years to process and fix. 

One way to practice safe measures in large lease transactions is for the Lessee to request a Phase 
I Environmental Assessment prior to occupancy, especially if the Lessee intends on using 
Hazardous Substances as part of its ongoing operation. In addition, it’s imperative for the Lessor 
to inspect the Lessee’s operation on a consistent basis and require the highest level of care and 
responsibility should the Lessee use Hazardous Substances in the Premises.

6.1 Use

6.2 Hazardous substances

6.2.1 Reportable uses require consent
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In the event that a Hazardous Substance ends up located on, under, or about the Premises, it is 
the Lessee’s responsibility to notify the Lessor immediately. Any documentation that the Lessee 
has regarding presence of Hazardous Substances should be the same documentation presented 
to the Lessor. This section emphasizes the fact that the Hazardous Substance does not have to 
come from the Lessee. For example, if a neighboring property has water contamination and the 
Lessee is aware of the incident cause by the third party, they are required to notify the Lessor. 

6.2.2 Duty to inform lessor

It is the Lessee’s responsibility to act as soon as they are aware of any Hazardous Substances in, 
on, under or about the Premises. In other words, the Lessor does not have to wait for a formal 
notice or any government/overseeing body to begin “cleaning up” the area. The Lessee has an 
obligation to maintain, secure and monitor not only the Premises, but also the neighboring 
properties where a spill or incident may occur. 

Because Hazardous Substances an incur high expenses, it is imperative that all Parties 
understand the implications. In addition, they should know if there have been prior problems 
with Hazardous Substances in or around the Premises in the past. If problems have arisen in the 
past, obtaining formal environmental assessments prior to the Start Date is helpful because it can 
serve as a benchmark for the condition of the property and eliminate or reduce the potential for 
disputes regarding causation should an environmental issue arise during the Lease. 

6.2.3 Lessee Remediation

In the event the Lessee suffers loss or damage as a direct result of a pre-existing Hazardous 
Substance on the Premises, the Lessor will provide similar protection to the Lessee. The Lessor is 
required to make the same investigatory and remediation efforts that the Lessee is in its 
indemnification. 

6.2.4 Lessor Indemnification

For any Hazardous Substances that exist on the Premises prior to the Lessee’s occupancy, it is the 
Lessor’s responsibility to incur the cost of any investigation or remediation required by the 
government. For any damage that occurs while the Lessee is using the Premises, it is the Lessee’s 
responsibility to cover the costs. Regardless of what happens, the Lessor is responsible for 
conducting the investigations and remediation. Who is responsible for paying the costs, however, 
will be determined by who is responsible for the pollution.

6.2.5 Investigations and Remediation
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6. Use

The Lessee is required to comply with all the Applicable Requirements regarding ordinances and 
regulations as well as the recommendations of the Lessor’s engineers and/or consultants. If the 
Applicable Requirements are adjusted after the Lease commences, the Lessee is still responsible 
for following them. In the following 10 days after the Lessor writes the Applicable Requirements, 
the Lessee must provide copies of available documentation evidencing that they agree to the 
terms. Throughout the Lease, the Lessee should continue to analyze the building and its 
conditions, notifying the Lessor of any mold or conditions that might lead to mold production.

6.3 Lessee’s compliance with Applicable Requirements

While the tenant is leasing the Premises, the Lessor has the right to inspect the building in order 
to verify that the Lessee is complying with the Lease. The Lessor should provide the Lessee with 
advanced notice if they plan on inspecting the space, however, in the case of an emergency, the 
Lessor is entitled to immediate access. In addition, the Lessor is responsible for paying for any 
inspection unless the Lessee is in violation of the lease, then they are the ones responsible for the 
cost. If the Lessee is using Hazardous Substances in his normal course of business that are 
regulated by governmental agencies, then the Lessee should provide the Lessor with copies of 
all MSDS if asked. 

Many insurance companies conduct annual inspections of the properties they insure, reinforcing 
the idea that owners should consistently inspect their own buildings and make sure their tenants 
are in compliance with the rules set forth.

6.4 Inspection; Compliance

7. Maintenance; Repairs, Utility Installations; Trade Fixtures and Alterations

The Lessee is responsible for keepings the Premises in good order and repair. This includes 
Utility Installations such as plumbing, HVAC and other building systems. While occupying the 
space, the Lessee must repair any items that require maintenance, including those from 
former tenants or those that have gone bad simply from old age. It is also the Lessee’s 
responsibility to replace any items that are damaged when necessary.

Before signing the lease, the Lessee should conduct a thorough inspection of the building. If 
the building is old or not maintained well, they may discuss with the Landlord adjustments to
this section. 

7.1 Lessee’s Obligations

7.1.1 In general
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6. Use

When a contractor agrees to perform a service in exchange for compensation, a service 
contract defines the terms of that agreement. The Lessee is obligated to obtain and 
maintain contracts of maintenance of the fire safety systems, landscaping and irrigation 
systems, roof covering and drains, HVAC, boils, and pressure vessels. Alternatively, the 
Lessor receives the right to obtain these contracts and bill the Lessee for the costs. Many 
times Lessor’s will obtain these contracts and bill their tenants for the services to ensure 
that the buildings systems are maintenance by contractors they know and trust.

7.1.2 Service contracts

The Lessor has the right to perform the Lessee’s maintenance obligations and charge the 
Lessee 115% of the cost if the Lessee fails to maintain the Premises. Since the Lessor is 
completing the tasks the Lessee should be performing, the additional 15% is used to cover 
the Lessor’s time and management of the process. 

It’s important to understand each of these three definitions since they might not mean what 
you think.

Alterations refers to any improvements/modifications made by the Lessee and are not 
owned by the Lessor that are not Utility Installations or Trade Fixtures.

Trade Fixtures refers to the Lessee’s machinery and equipment that can be removed 
without damage to the Premises. 

For a commercial tenant to be able to remove a trade fixture, the item in question must be:
� Necessary for the business of the tenant
� Removable without damage to the property
� Removed from the property within a proper time

If the trade fixture does not meet these three requirements, it will become the property of 
the commercial property owner when the commercial tenant moves out, even if it was 
installed by the tenant. Therefore, it’s important when creating the lease for the tenant to 
specify which pieces of machinery or equipment he/she desires to classify as trade fixtures 
and include them in the lease. They should also specify their intended use for the item (for 
example, in conducting business or trade on the property). 

Utility Installations refers to the systems serving the Premises. Some examples of this 
include power panels, electrical distribution, security and fire protection systems, lighting 
fixtures, HAC equipment, plumbing, fencing, and all floor and window coverings.

7.1.3 Failure to perform

7.3.1 Definition

7.3 Utility Installations; trade fixtures; alterations
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6. Use

All Alterations and Utility Installations made by the Lessee are property of the Lessee, but 
are still considered part of the Premises. During the lease, the Lessee reserves the right to 
remove these improvements or assume ownership of them. Once the lease terminates, 
however, the Lessee Owned Alterations and Utility Installations become property of the 
Lessor and are surrendered by the Lessee with the Premises, unless otherwise stated in 
writing prior to the expiration.

Lessee’s will often make extensive improvements to the Premises for their business. If that 
is the case, the Lessee should consider negotiating the disposition of these improvements 
as part of the Lease negotiations. Many tenants will negotiate to have the Lessor waive its 
right to require removal of improvements at the end of the Lease, thus saving the
Lessor money.

7.4.1 Ownership

The Lessor can require the Lessee to remove all his Owned Alterations or Utility 
Installations. Lessees often seek to have this section modified if they anticipate 
constructing improvements in the Premises. As mentioned above, it can be expensive to 
remove improvements. Therefore, it is smart for Lessees to modify the Lease to relieve 
them of the obligation to remove at least the Alterations which they know will be necessary 
to run their business on the Premises.

7.4.2 Removal

At the end of the Lease, the Lessee must surrender the Premises in good condition; 
ordinary wear and tear are acceptable as long as they don’t include major damage or 
deterioration that would have been prevented by good maintenance practices. In addition, 
the Lessee must remove all Hazardous Substances. Any personal property that is left by the 
Lessee is deemed to have been abandoned, thus the Lessor may choose to either keep it 
or throw it away. For leases with Terms that are less than 12 months, there is no allowance 
for ordinary wear and tear. In other words, the Lessee must return the Premises in “perfect” 
condition. By nature, the Lessee is required to remove all Hazardous Substances. The 
Lessee, however, can ask to soften this provision to require them to only remove the 
amount of hazardous Substances that the Applicable Requirement states. 

7.4.3 Surrender; restoration

7.4 Ownership; removal; surrender; and restoration
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6. Use

The Lessee is responsible for obtaining and maintaining a general liability insurance policy 
providing $1,000,000 of coverage per occurrence with $2,000,000 of coverage in the 
aggregate. The Lessor should be added to the Lessee’s policy as an additional insured. In 
the case that the Lessee needs to use their insurance, it will be used first (prior to the use 
of the Lessor’s insurance) so that the Lessor’s insurance is only used after the Lessee’s 
insurance has been exhausted.

Before solidifying their insurance, the Lessee should determine what amount of insurance 
coverage is most appropriate and only use what is required in the Lease as a minimum. In 
order to do this, they should consult their insurance agent to verify that they can meet all 
the required minimum insurance requirements. 

7.5.1 Carried by lessee

The lessor should also obtain a liability policy. Some landlords don’t bother to get this 
“second” policy with the rationale that the tenant is getting one and therefore it’s not 
necessary for them to get one as well. This is a bad idea for two reasons. First, the tenant’s 
policy might fail or be cancelled without the landlord being aware which would leave him 
without coverage. Second, it makes more logical sense to have two policies rather than 
one considering today’s litigious society. 

7.5.2 Carried by lessor

The Rent paid by the Lessee is abated if the property is damaged or destroyed. The Lessor 
is provided with the income equal to the lost Rent through Rental Value Insurance.

7.5.3 Rental value

The Lessee is liable for any increase in insurance premiums caused by its acts, omissions 
and/or occupancy of the Premises. These obligations are in addition to its other obligations 
to pay its share of insurance premiums under the Lease. Some tenant’s use may increase 
the risk on a landlord’s insurance premiums, so tenants can contact the landlord’s insurance 
agent with questions about their use and higher premiums.

7.5.4 Adjacent premises

7.5 Liability insurance
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6. Use

The Lessee is responsible for obtaining insurance on all of their personal property; this 
makes sense since they are in the best position to know the replacement cost of their 
equipment and property. 

For small tenants, it’s important to make sure that they get insurance so that if there is 
damage to the property, they can still stay in business and thus pay the required Rent to be 
on the Premises. 

7.6.1 Property damage

If the business is disrupted by an insured event, the insurance will provide money to the 
Lessee. 

For small tenants, it’s important to make sure that they get insurance so that if there is 
damage to the property, they can still stay in business and thus pay the required Rent to be 
on the Premises. 

7.6.2 Business interruption

The Lease will state the minimum amount of insurance required by the Lessee. The Lessee, 
however, may have to pay for more comprehensive coverage or coverage with high limits 
based on their insurance policy. Therefore, the Lessee should determine what amount of 
insurance is appropriate for their business and only use the standards set forth in the Lease 
as a minimum. 

7.6.3 No representation of adequate coverage

7.6 Lessee’s Property; Business Interruption Insurance
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6. Use

The Lessee must use an insurance company that is licensed in the state where the Premises is 
located. In addition, the insurance company must carry a rating at least equal to that stated in 
the Lease. During the Lease, the Lessee is required to keep their insurance policy in effect and 
provide the Lessor with evidence (insurance certificate) that it exists. If the insurance certificate 
expires, the Lessee is responsible for providing the Lessor with an updated and/or replacement 
insurance certificate at least 10 days before the current one expires. In the case that the Lessee 
fails to obtain an insurance policy, the Lessor may obtain one on their behalf. 

7.7 Insurance policies

Subrogation is often practiced in the event of an auto accident. If you are in an accident and the 
other drive is at fault, your insurance company will pay to have your car fixed, and then they will 
collect from the at-fault driver’s insurance company to recover the amount they had to pay to fix 
your car. This practice is performed so the insured does not have to wait for a case/dispute to 
be settled prior to having their car repaired.

A Waiver of Subrogation is an endorsement that prohibits an insurance carrier from recovering 
the money they paid on a claim from a negligent third party. The concept in this section is to 
make as many potential “problems” as possible “insured events” so that instead of the Lessee 
arguing with the Lessor, the Lessee can submit its claim to its own insurance company. Without 
a Waiver of Subrogation, the insurance company would pay for the Lessee’s claim and then turn 
around and sue the Lessor for reimbursement which would defeat the whole purpose. 

7.8 Waiver of Subrogation


